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Background
In 2022 the public safety committee of the Minneapolis DFL Senior Caucus prepared a report, Improving Policing in Minneapolis. The report included well-studied observations about building a positive culture within MPD, engaging focused leadership, design of jobs in policing, and policy considerations. It was adopted by the Senior Caucus on July 12, 2022.

The committee understood, however, that the goals of justice and public safety can’t be realized by looking at one system alone (policing), but rather, it is important to consider all the inter-connected systems – though perhaps they are not as interconnected as we would like – that have an impact on how safe people in Minneapolis are, and how well all of the people in Minneapolis are treated by organizations and institutions that are supposedly there to serve them.

In September, 2022, the committee therefore began an inquiry into the court system, and set out to better understand topics ranging from charging decisions to bail policy to trial vs. plea-bargain to theories of detention vs. release. Our members have attended several community meetings and conferences; have gathered and studied at least 25 scholarly reports, journalistic accounts, and public data; and have interviewed seven individuals with deep knowledge of the court system in Hennepin County.

Our report follows.
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Focus on youth and young adults
It may be fitting to recall Willie Sutton’s famous reply when asked why he robs banks. “That’s where the money is,” he said. Likewise, the committee quickly found its focus to be on juvenile and young adult offenders, because of their proportion in the criminal justice system, and because of the large benefits to young offenders and to the community if public policy gives them a real shot to turn their lives around. 
Especially since the George Floyd murder there has been much public attention to crime in Minneapolis, attention well justified by sharp increases in offenses ranging from bike thefts to car-jacking to catalytic converter thefts to assault, and of course to record-setting murder cases.

In Minneapolis and likely elsewhere, faced with sharply rising crime rates, there is understandable public reaction to the effect that police must catch the bad guys, judges must keep them locked up until they can be brought to trial or plea-bargain – so they cannot re-offend in the meantime – juries should convict, and then the offenders should go away for a long time.

For people who just want to feel safe in their homes it’s a tempting formula. But much research has established that, with some exceptions, “locking ‘em up” especially pre-trial is not good public policy. It doesn’t reduce crime overall, and it increases, rather than reduces, recidivism and the tendency of young offenders to continue in a life of crime. (There are exceptions, however, which will be discussed.)

Here are some pertinent observations from our inquiries:

· One-fourth of incarcerated people have not been convicted of a crime.

· Pre-trial incarceration increases the likelihood of a guilty plea – just to escape the situation – which in turn initiates a vicious circle of social pathologies.

· Detaining offenders keeps them from committing further offenses while detained, and assures appearance in court. On the surface these are good things. But detention increases post-disposition crime, and those detained are less likely to be employed, even four years later.

· There are sharp racial disparities in who is detained pre-trial.

There are three common strategies to reduce pre-trial detention: 
· Diversion, which refers offenders to specific programs where they can get the necessary support to improve their chances to stay on the right side of the law. Diversion programs are voluntary, but if an offender chooses diversion and completes requirements, their record is expunged. (If the offender rejects diversion, then the court proceedings go forward.)
· Restorative justice, in which offenders can come to understand impact of their crimes on others; through negotiation offenders agree to do what they practically can do to make the victim whole to the degree possible and to put their own lives on a better trajectory.
· No-cash bail, in which offenders are released on their own recognizance, rather than through cash bail, an impossible hurdle for many and one that exacerbates racial discrepancies.

Applying these strategies to juveniles is especially pertinent because juveniles commit a high percentage of crimes, and those who do commit typically lack home, school and social supports. Earlier interventions have been shown to be effective in turning a meaningful percentage of young offenders away from a life of crime.

Let’s consider these strategies further.

In Hennepin County, for more than four decades Operation De Novo was the lead diversion program, but in 2017 it was replaced by Diversion Solutions. As many as 14 additional diversion options appear to be available for referral of offenders in Hennepin County, under the general coordination of Richfield-based Headway.

Here is what several studies conclude about the impact of diversion programs:

· One showed both rearrest and reconviction declined after deployment of “second chance” diversion. 

· Another 20-year longitudinal study showed that for those in diversion programs, recidivism declined and employment increased, especially among young Black men. 

· Another showed diversion reduces the probability of reoffending within two years by 53%, an effect that was especially pronounced with first-time defendants, where the reduction was 70%.

· Another that focused on narcotics arrests showed that diverted offenders in the jurisdiction of the study were 17% less likely to be arrested. In contrast to the other studies, however, in this instance the results were stronger for those with prior drug arrests.

· Another concluded that diversion decreases the likelihood of new felony convictions by offenders age 26 or younger, with the strongest effects involving youth between 18-25, women, and those accused of felony drug crimes.
It appears Hennepin County is a leading jurisdiction in supporting diversion strategies, but there are indications that programs are designed in a “one size fits all” fashion. Experts who committee members spoke with indicated that for some young offenders, often those from more privileged backgrounds and who have not offended previously, the mere fact of being arrested and in these programs divert them from future crimes. At the other end of the spectrum, there are juvenile offenders with little or no support in their homes, schools and communities, and they face much larger challenges in becoming contributing citizens as they move into adulthood. For this population more resources and more support are needed. 
RECOMMENDATION 1: Elected officials and court leaders should favor diversion programs as a better alternative to incarceration in most cases.

RECOMMENDATION 2: In administering diversion decisions, use well-validated algorithms capable of accurately separating those whose release would endanger the public, from the larger number who, according to research, would not.
Discussion: The research and other information reviewed by the committee is nearly unanimous in concluding that diversion and other alternatives to incarceration, particularly pre-trial, gives offenders a better chance to turn their lives around, and makes communities safer. It is an uncomfortable truth, however, that some offenders, if released, will re-offend. Algorithms have been developed that have shown strong predictive power, and can guide prosecutors and judges in determining which offenders should be detained. Advocates for these algorithms caution that they might not be used to their fullest because they are interpreted, and sometimes overridden, by human beings with imperfect judgment, and also with racial or class biases. It’s also argued, though, that prosecutors and judges see the actual individual, and the specific situation, in ways that social scientists doing their research studies never can. It’s a tension that will always exist, but what’s recommended here is a policy stance to prefer diversion to incarceration in general, and to use well-developed algorithms as guidance.

RECOMMENDATION 3: Diversion programs should be designed with greater recognition that there is a broad spectrum of offenders in the criminal justice system, and therefore a broad range of programmatic responses is needed.

What amounts to a variation on the diversion concept is restorative justice, which was defined previously.

The committee identified an innovative and apparently highly effective restorative justice program in the Bay Area of Northern California. This program targets those accused of felonies. (It’s believed that most restorative justice programs focus on those charged with lower level crimes.) The program, called Make It Right, has been studied, with findings that it led to 44% fewer arrests over the next six months, and by a third over the next four years.

Restorative Justice Community Action, which serves both Hennepin and Ramsey Counties, partners with various Hennepin County offices, the Minneapolis City Attorney’s office, and several law enforcement jurisdictions. A four-year University of Minnesota study showed that offenders who were referred to traditional processing were 2.5 times more likely to be arrested in the next year, compared to those who were referred to RJCA’s restorative justice programs. Youth misdemeanor arrests declined in each of those years as referrals to restorative justice programs increased. Unfortunately, there does not appear to be sound data on longer-term outcomes, including impacts on longer-term recidivism and likelihood of employment. (A now rather dated 2009 study did show that 81% of those in restorative justice programs do not reoffend.)

RECOMMENDATION 4: Strengthen restorative justice programs in Hennepin County and consider stronger targeting to those accused of felonies. 

RECOMMENDATION 5: Strive to refer offenders into restorative justice programs earlier on average, pre-charging if possible.

RECOMMENDATION 6: Undertake more study, and more rigorous study, of longer-term outcomes.
Gaining currency in recent years has been bail reform. This has been driven in part by the inequities of income and race in whether those accused of crime are detained. Additionally, research indicates that in most circumstances those who are released pretrial do not re-offend and do make their court appearances. (Recommendation 2 speaks to the exceptions.)
Once again let’s look to the evidence around eliminating cash bail for low level offenses.

· One study concluded that no cash bail for low level offenses increases release-on-recognizance (by definition, presumably), and with no change in failure-to-appear rates or recidivism.

· Another found a policy favoring unconditional releases led to 80% of those charged, up from 24%, and a 43% reduction in detention-hours, and the public costs associated. 

· A macro-study showed increase pretrial release reduces guilty pleas, convictions, likelihood and length of sentences, without increasing future contact with the criminal justice system.

Not everyone, however, should be sent back out into the community upon being charged with criminal conduct. As noted previously, predictive algorithms should be used to identify those cases where there is high likelihood to reoffend. 
It also needs to be noted that, especially for juveniles and for reasons already stated, there needs to be capacity for their housing and treatment through programming, capacity that was lost in 2021 when Hennepin County closed the juvenile detention center in Glen Lake. Otherwise the community faces two bad choices: detain juveniles until trial, with all the pathologies that entails, or release them to a home, school and neighborhood environment that may well have contributed to their offenses in the first place.

RECOMMENDATION 7: Avoid “assembly line” bail hearings. Consider having dedicated capacity for bail decisions, through a special court or rotation of judges through periods of full-time bail duty. Tailor bail decisions to past history.
RECOMMENDATION 8: Restore capacity and programming that was removed with the closing of the juvenile detention center in 2021. 
Discussion: Residential treatment is viewed by community experts as a good thing, providing opportunity for emotional and experiential intervention in the lives of younger offenders. But these same experts point out that the Glen Lake facility may have drifted from this mission.

Based on its inquiries, the committee offers several other more general recommendations. They follow, along with discussion as necessary.

RECOMMENDATION 9: Reconsider extensive juvenile justice recommendations from Minnesota Supreme Court Task Force report, 1994.
Discussion: The task force, chaired by the late Associate Justice Sandra Gardebring, published sweeping recommendations, many of which were implemented, but many of which were also reduced or eliminated in early 2000s. Community experts point out that offender populations, and community conditions, are quite different today than when the task force produced its recommendations. It should be a worthwhile exercise to explore which ones should be revisited in our current times.

RECOMMENDATION 10: Consider reducing caseloads of juvenile probation officers.

RECOMMENDATION 11: Emphasize specialized prosecution for domestic assault.
Discussion: This is a crime that is qualitatively different from all others. It is inherently destabilizing to families. It brings with it intense dynamics ranging from shaming to fear. There is considerable “blame the victim” history. All this calls for different prosecutorial techniques compared to ordinary street crime.  A study in one jurisdiction showed that specialized prosecution led to a dramatic reduction in homicides. Special prosecutorial emphasis can and should be given to repeat offenders.

RECOMMENDATION 12: Audit Hennepin County practices for compliance with standards on pre-trial release, bail amount requests, transfer and certification of youth offenders to adult court, and plea negotiation and agreement, published by the National District Attorneys Association.
Conclusion
In considering courts and justice as a vital component of public safety, the committee found the topic to be large and far-ranging. There’s no claim that this report is comprehensive; rather, it raises policy ideas that the committee found promising, and usually well supported by research. 

Programs aimed at diverting offenders, especially juveniles and young adults, from continuing into a life of crime appear to work best when individuals feel treated fairly and with respect; treated as individuals. There are programs that have proven themselves to be effective (though it must be noted that routine, rigorous evaluation of long-term outcomes does not appear to be a strength of the court system.) 

To the extent that our community does well in managing what happens after a crime has been committed and an arrest has been made, public safety can be improved, lives of offenders can be turned around, and public costs can be avoided.
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